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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KEVIN MILTON MINGO,
)
)
Defendant-Appellant.
)
______________________________)

NO. 47744-2020
TWIN FALLS COUNTY NO. CR42-19-7156

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Kevin Mingo pled guilty to one count of possession of
methamphetamine. He received a seven-year indeterminate sentence. On appeal, Mr. Mingo
asserts that his sentence represents an abuse of the district court’s discretion, as it is excessive
given any view of the facts.

1

Statement of the Facts & Course of Proceedings
Law enforcement was watching Kevin Mingo’s home in connection with a wanted
female. (Presentence Investigation Report (hereinafter, PSI),1 p.3.) The wanted female drove by
with Mr. Mingo in the passenger seat and another man in the backseat, and after the vehicle
parked, law enforcement observed all three occupants enter Mr. Mingo’s home. (PSI, p.4.)
Once Mr. Mingo’s parole officer was on the scene, the officers approached Mr. Mingo and then
entered his home. (PSI, p.4.) In Mr. Mingo’s home, officers located baggies containing residue
and a baggie containing a substance which tested presumptively positive for methamphetamine.
(PSI, p.4.)
Based on these facts, Mr. Mingo was charged by Information with felony possession of a
controlled substance. (R., pp.23-25.) Mr. Mingo pled guilty to one count of possession of
methamphetamine. (9/9/19 Tr., p.21, Ls.2-11; R., pp.28-37.) Mr. Mingo was screened for drug
court and mental health court. (R., pp.40-51; 54-55.) He was not accepted into a specialty court.
(R., pp.56-57; PSI, p.2.)
At the sentencing hearing, the State asked the district court to sentence Mr. Mingo to
seven years, with four years fixed. (12/16/19 Tr., p.7, Ls.4-7.) Defense counsel asked the
district court to retain jurisdiction over Mr. Mingo. (12/16/19 Tr., p.11, Ls.4-6.) Mr. Mingo
asked the district court to either place him on probation or retain jurisdiction.
Tr., p.13, Ls.1-8; p.14, L.17 – p.15, L.2.)

(12/16/19

Mr. Mingo was sentenced to seven years

1

Appellant’s use of the designation “PSI” includes the packet of documents grouped with the
electronic copy of the PSI, and the page numbers cited shall refer to the corresponding page of
the electronic file.
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indeterminate, to be served consecutive to sentences he was serving in two Twin Falls cases.2
(12/16/19 Tr., p.16, L.2 – p.17, L.4; R., pp.75-79.)
Mr. Mingo filed a notice of appeal timely from the judgment of conviction. (R., pp.8587, 91-95.)

ISSUE
Did the district court abuse its discretion when it imposed a sentence of seven years
indeterminate upon Mr. Mingo, following his plea of guilty to possession of methamphetamine?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Sentence Of Seven Years
Indeterminate Upon Mr. Mingo, Following His Plea Of Guilty To Possession Of
Methamphetamine
Mr. Mingo asserts that, given any view of the facts, his sentence of seven years
indeterminate, is excessive. Where a defendant contends that the sentencing court imposed an
excessively harsh sentence, the appellate court will conduct an independent review of the record
giving consideration to the nature of the offense, the character of the offender, and the protection
of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982). In reviewing a trial
court’s decision for an abuse of discretion, the relevant inquiry regards four factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
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Mr. Mingo was convicted of drug-related charges in Twin Falls County case numbers CR4215-9940 and CR42-12-9578. (R., p.75.)
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Mr. Mingo does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show the district court abused its discretion by failing to reach its
decision by an exercise of reason, Mr. Mingo must show that in light of the governing criteria,
the sentence was excessive considering any view of the facts. State v. Jackson, 130 Idaho 293,
294 (1997). The governing criteria or objectives of criminal punishment are: (1) protection of
society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id.
In light of the mitigating factors present in this case, Mr. Mingo’s sentence is excessive
considering any view of the facts.
Mr. Mingo is addicted to methamphetamine.

(PSI, p.9.)

Most of his crimes are

possession crimes, but he wants to remain free of controlled substances. (PSI, pp.9-12, 23.)
Mr. Mingo was able to maintain a period of sobriety for eighth months, until he relapsed on pain
pills after his 2019 surgery due to a work-related injury. (PSI, pp.21, 23, 32.) At sentencing,
Mr. Mingo wanted the court to know that he is

, and has spent over half his life

incarcerated, but he wants to learn how to live drug-free outside of prison. (PSI, p.24.) He asked
for drug court, telling the court that he has completed all of the treatment programs offered by
the Idaho Department of Correction. (PSI, p.24.) Mr. Mingo sought drug court in order to “gain
more skills” to help him be successful in remaining sober. (PSI, p.24.) Mr. Mingo’s parole
officer expressed support for treatment for Mr. Mingo. (12/16/19 Tr., p.10, Ls.8-10, p.11, Ls.1720.) Mr. Mingo desperately wants rehabilitation; he knows he cannot stay clean on his own.
(12/16/19 Tr., p.10, Ls.1-5.) He was denied admission to drug court due to a misunderstanding
about his presence in a restricted area of the jail.
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(12/16/19 Tr., p.9, Ls.13-17.) Despite

explaining to the drug court team what had occurred, the drug court refused to reconsider its
decision. (12/16/19 Tr., p.9, Ls.11-25.)
Mr. Mingo has been diagnosed with bipolar, depression, and suffers from tremors and
seizures due to a motorcycle accident in 2012. (PSI, pp.20-21, 29.) Mr. Mingo has attempted
suicide six times. (PSI, pp.21, 47.) He believes he would benefit from mental health counseling.
(PSI, p.21.) Mr. Mingo’s Idaho Department of Health and Welfare evaluator concluded that
Mr. Mingo presented with serious mental illness or other mental health needs, she recommended
a full mental health evaluation, and she noted that, “Without some form of treatment, it is likely
this Individual will continue to struggle with symptoms and problems may increase.” (PSI,
p.25.) Mr. Mingo believes he would greatly benefit from mental health court; however, he was
denied admission because the specialty court’s agreement with the parole commission had
expired. (PSI, pp.17, 21, 60.)
Mr. Mingo has a supportive family and employer to assist him in his rehabilitation. See
State v. Shideler, 103 Idaho 593, 594-595 (1982) (reducing sentence of defendant who had the
support of his family and employer in his rehabilitation efforts). Although his mother, who was
a good source of support for Mr. Mingo, passed away in 2017, Mr. Mingo has a supportive
relationship with his grandmother, his aunt, and his boss. (PSI, p.39.) Mr. Mingo has worked for
PB Construction for the last four years. (PSI, p.39.)
Further, Mr. Mingo expressed remorse and accepted responsibility for his actions.
(9/9/19 Tr., p.21, Ls.2-11; 12/16/19 Tr., p.12, Ls.5-12; PSI, p.9.) At his sentencing hearing,
Mr. Mingo asked the court for help to stay out of prison and off drugs. (12/16/19 Tr., p.12,
Ls.13-16.) He told the court:
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I’m not saying that drugs ain’t my problem. I’ve been arrested 14 different times
for drug-related crimes. I’ve never been offered any type of treatment, inside or
outside, treatment for it.
(12/16/19 Tr., p.12, Ls.5-12.) Mr. Mingo pleaded with the court to give him probation with
outpatient treatment:
And if you grant me probation with an outpatient program, I would be UA-ing
two times a week and doing classes and meetings and be keeping my POs happy,
live where they want me to, and do everything they want me to do and what you
want me to do. And I would be seeing a PO once a week, and it would be like
being on drug court. I would have the felony law on top of me, and I would be
accounted for every day of every week.
...
And I’ve said, “I’m not coming back,” a hundred different times. Every time,
“I’m not coming back. I’m not coming back.” You know, I need to do something
different, you know.
(12/16/19 Tr., p.13, Ls.1-15.) Idaho recognizes that some leniency is required when a defendant
expresses remorse for his conduct and accepts responsibility for his acts. Shideler, 103 Idaho at
595; State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
Based upon the above mitigating factors, Mr. Mingo asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his desire for substance abuse treatment, his mental health conditions, his
remorse, and his family and employer support, it would have imposed a less severe sentence.
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CONCLUSION
Mr. Mingo respectfully requests that this Court modify his sentence to have it served
concurrently with his other cases, or to otherwise reduce his sentence as it deems appropriate.
Alternatively, he requests that his case be remanded to the district court for a new sentencing
hearing.
DATED this 27th day of July, 2020.
/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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